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STATE OF INDIANA IN THE LAWRENCE CIRCUIT/SUPERIOR
SS: COURT

COUNTY OF LAWRENCE
CAUSE NO.

STATE OF INDIANA ex rel. CURTIS T.

HILL, JR., ATTORNEY GENERAL OF
INDIANA,

Plaintiff,

v.

ROBERT AWBREY,

Defendant.

COMPLAINT TO RECOVER PUBLIC FUNDS

Plaintiff, State of Indiana ex rel. Curtis T. Hill, Jr., Attorney General of Indiana (“State”),

by counsel, Marielle Riedle, Deputy Attorney General, for its Complaint to Recover Public Funds,

states the following:

INTRODUCTION

1. Plaintiff brings this claim pursuant to Indiana Code § 5-1 1-1-27(m), Indiana Code

§ 5-11-5—1, Indiana Code § 5-11-5-4, Indiana Code § 5-11-7-1, Indiana Code § 34-24-3-1, and

various common law claims.

2. Plaintiff seeks to: redress harm done to the public welfare; the property ofthe State

of Indiana (“State”); which resulted fi'om Defendant Robert Awbrey (“Awbrey”)

misappropriations and diversions of public funds.m
3. Pursuant to Ind. Code § 5-1 1-1-9, State Board of Accounts (“SBOA”) performed

an examination of the books, accounts, and records ofthe Township for the period ofMay 1, 2016

to December 31, 2018 (“Audit Period”). The results of the examination are set forth in SBOA



Special Investigation Report B53276 (“Audit Report”), dated September 10, 2019. See Audit

Report, attached hereto and incorporated herein as Exhibit A.

4. The Audit Report disclosed malfeasance, misfeasance, and/or nonfeasance on the

part ofpublic officials, public employees, and/or other proper persons, and was placed by the State

Examiner with the Attorney General pursuant to Ind. Code § 5-1 1-5-1 (a).

5. The Audit Report also disclosed that public funds the State seeks to recover upon

this Complaint, were either:

a. misappropriated, diverted, or unaccounted;

b. illegally received;

c. illegally retained;

d. unaccountable for or not paid over any money so received;

e. obtained by fiaud or in any unlawful manner; and/or

f. wrongfully withheld fiom the public treasury.

6. The State’s claims arise from systematic violations ofa position of trust by a public

official, misappropriation and diversion of public funds, malfeasance, misfeasance, nonfeasance,

dishonest acts, breached fidelity of duties by a public official, overt acts, fiaud, and other conduct

in breach ofthe duties owed to the State and the public by a public official and other proper persons

and/or entities.

7. The Audit Report further disclosed that public money had been unlawfully

expended, obtained by fraud or any unlawful manner, or wrongfully withheld from the public

treasury pursuant to Ind. Code § 5-1 1-6-3.

8. The State seeks damages, disgorgement of ill-gotten gains, enhanced damages

pursuant to the Indiana Crime Victims Relief Act, and other appropriate relief.



PARTIES

9. The Attorney General of Indiana is exclusively charged with the responsibility and

sovereign powers of recovering public funds, pursuant to Ind. Code § 5-1 1—5, et seq. of the State

Board of Accounts Act. This Complaint is brought by the State of Indiana on the relation of the

Attorney General of Indiana, pursuant to Ind. Code §§ 5-1 1-5-4 and 5-1 1-7-1, for the benefit of

the Township and the citizens ofthe State of Indiana.

10. Defendant Robert Awbrey (“Awbrey”) served as Township Trustee at all relevant

times during the Audit Period.

11. Defendant is either delinquent officer, sureties of the officers, or any other proper

person against whom recovery of such misappropriated, diverted, or unaccounted for fimds may

be had, pursuant to Ind. Code § 5-1 1-5-1.

JURISDICTION

12. This Court has both subject matter jurisdiction over the claims and personal

jurisdiction over the party.

13. Venue is proper pursuant to Indiana Rule of Trial Procedure 75, as Guthrie

Township, (the “Township”) is a local governmental entity located in Lawrence County, Indiana.

COUNT I

Malfeasance, Misfeasance, and/or Nonfeasance

Plaintiff, State of Indiana ex rel. Curtis T. Hill, Jr., Attorney General of Indiana, by and

through its undersigned counsel, complains ofDefendant Awbrey, and says:

14. The State restates and pleads each and every allegation contained in the previous

paragraphs, and those paragraphs are incorporated in Count I as ifwholly set forth herein.

15. During the Audit Period, Awbrey had a duty to properly account for all funds of

the Township, and to not commit acts of malfeasance, misfeasance, and/or nonfeasance.



16. As the Trustee for the Township at all relevant times, Awbrey was exclusively

responsible for all aspects ofhandling the Township’s finances for the years in question, including

but not limited to, payment of compensation, payment of rent space, and disbursement of checks,

among other responsibilities prescribed by Awbrey’s Office.

l7. During the Audit Period, an amount of $14,678.46 in compensation was overpaid

to Awbrey.

18. During the Audit Period, an amount 0f $1,200.00 in office rent was overpaid to

Awbrey.

19. During the Audit Period, an amount of $10,233.88 was disbursed to Awbrey (in

the form of thirteen checks written to Awbrey from May 14, 2016 to September 3, 201 8).

20. There was no supporting documentation to validate the payments.

21. As a direct and proximate result 0f the breach ofAwbrey’s duties to the Township,

the State suffered a pecuniary loss in the amount of $26,] 12.34.

22. As a direct and proximate result of the breach ofAwbrey’s duties to the Township,

SBOA incurred additional audit costs in the amount of $6,767.17.

23. Consequently, Plaintiff is entitled to restitution and disgorgement from Awbrey of

all ill-gotten gains unjustly and wrongfully received.

WI-[EREFORE, Plaintiff, State of Indiana ex rel. Curtis T. Hill, Jr., Attorney General of

Indiana, respectfully requests that the Court: (1) enterjudgment for the State and against Defendant

Robert Awbrey in the amount of $32,879.5 1; (2) order Defendant Robert Awbrey to disgorge any

and all ill-gotten gains and/or any diverted funds under Ind. Code § 5-1 1-5-4, as a result of

Defendant’s wrongful misappropriation of public funds; (3) award the Plaintiff reasonable

attorneys’ fees in accordance with Indiana Code §§ 5-1 1-1-27(m); and (4) grant the State all other

just and proper relief.



COUNT II — IND. CODE § 34-24-3-1

Treble Damages Pursuant t0 Indiana ’s Crime Victims ReliefAct

Plaintiff, State of Indiana ex rel. Curtis T. Hill, Jr., Attorney General of Indiana, by and

through its undersigned counsel, complains ofDefendant Awbrey, and says:

24. The State restates and pleads each and every allegation contained in the previous

paragraphs, inclusive of Count I, and those paragraphs are incorporated in Count II as if wholly

set forth herein.

25. Indiana Code § 34-24-3-1 provides that ifa party suffers a pecuniary loss as a result

of a violation of Ind. Code Art. 35-43, Ind. Code § 35-42-3-3, Ind. Code § 35-42-3-4, and/or Ind.

Code § 35-45-9, the party may bring a civil action against the person(s) who caused the loss for:

(1) “an amount not to exceed three times the actual damages ofthe person suffering the loss;” (2)

court costs; (3) a reasonable attomey’s fee; (4) and other miscellaneous costs and expenses.

26. The State is a party suffering a pecuniary loss as a result of a violation by Awbrey

of one or more of the following: Ind. Code § 35-43-4-2, Ind. Code § 35-43-4-3, and/or Ind. Code

§ 35-43-5-3, where he (1) received overpayment of compensation in the amount of $14,678.46;

(2) received overpayment ofoffice rent in the amount of $1,200.00; and (3) disbursed $10,233.88

to himself without supporting documentation, as described in SBOA Audit Report B53276.

27. The State, on behalfofthe Township, is entitled to the relief described in Ind. Code

§ 34-24-3-1, including three times the actual loss, which is $78,337.02, court costs, and a

reasonable attomey’s fee.

WHEREFORE, Plaintiff, State of Indiana ex rel. Curtis T. Hill, Jr., Attorney General of

Indiana, respectfully requests that the Court (1) enterjudgment for the State and against Defendant

Robert Awbrey; (2) grant the State the relief described in Ind. Code § 34-24-3-1, plus attorney

fees, and costs; and (3) grant the State all other just and proper relief.



PRAYER FOR RELIEF

WHEREFORE, Plaintiff, State of Indiana ex rel. Curtis T. Hill, Jr., Attorney General of

Indiana, respectfillly requests the Court:

(1) Award judgment against Defendant Robert Awbrey on each respective cause of action

asserted against him in this Complaint;

(2) Award judgment against Defendant Robert Awbrey in an amount not exceeding three

times Plaintiffs actual loss;

(3) Order Defendant Robert Awbrey to disgorge all ill-gotten gains unjustly and

wrongfully received and funds diverted from the Township and the State as a result of

the actions disclosed within Special Investigation Report B53276;

(4) Award judgment in favor of Plaintiff for costs of this action, including reasonable

attorneys’ fees in accordance with Indiana Code §§ 5-1 1-1-27(m) and 34-24-3-1, and

post judgment interest of eight percent (8%) per annum; and

(5) Grant all other relief which is just and proper in the premises.

Respectfully submitted,

CURTIS T. HILL, JR.

Attorney General of Indiana

Attorney No. 13999-20

s

By:
arienegieale

Deputy ttorney General

Attomey N0. 27375-53

Counselfor Plaintifl

OFFICE 0F INDIANA ATTORNEY GENERAL
302 West Washington Street

Ind. Government Center South, 5th Floor

Indianapolis, IN 46204

Ph: (3 17) 234-6783

Fax: (317) 232-7979




